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Third-Party Litigation Funding in Search of Com
petition (Part 1)
An unregulated business of systemic relevance requires productive rules that go 
beyond the European Law Institute’s “Principles for Third-Party Funding of Litigation”1

Introduction 
The transposition of the Representative Actions Directive, in 
short called RAD, has been completed now by 23 MSs, but 
4 are still working on it. This has resulted in quite some varia
tions: Only 5 MSs have adopted opt-out solutions, 1–2 more 
might still do so. While Spain is said to have just dropped 
that idea and Bulgaria appears to come up with a new draft 
proposal, this leaves us with 20 or 21 MSs with an adopted 
or expected opt-in solution. Not all opt-in solutions are equal, 
neither are opt-out solutions all the same. Different points 
in time and different properties appear within the various 
models.

These different approaches result in serious differences while 
the cross-border relevance of national court decisions and 
court-confirmed settlements in collective actions remains far 
from clearly defined and resolved.3 This makes it impossible 
for defendants/potential defendants to assess what type of 
claim they may face and which breadth of the claimant’s law
suit.

Thus, such differences result in different attractiveness of 
national fora for claimants. This will result in intensive search 
of interested parties and intermediaries for the best forum, 
so-called “forum-shopping”. It should go without saying that 
under the rule of law, circumstances affecting the modus ope
randi of law application and law enforcement are of systemic 
importance because they are the framework on which all eco
nomic activities in the jurisdictions concerned are based.

Against this backdrop, the role played by Third-Party Litiga
tion Funding and Funders (TPLF) comes to the fore. Will 
funders be a driver of the choice of particular venues for litiga
tion?

Differences of RAD Implementation 
Regarding TPLF
Caps

Leaving aside other differences in RAD-implementation, for 
the purposes of this paper, only the variations which regard 
to litigation funding are considered here. Within the various 
national RAD transpositions we see some caps on the share 
of the proceeds possible to be paid out to litigation funders 
within some MSs:

n 10 % in Germany4

n 16 % indirectly in Czech Republic for monetary claims5

1.

a)

n 20 % indirectly in Slovakia6

n 30 % in Estonia7

n 30 % in Poland8.
n A margin of discretion had first been envisaged in Spain9, 

but according to more recent press reports a limitation was 
proposed by the Socialist Party of 30 % and at the same 
time to no more than double of the funder’s outlay,10 
before the topic of RAD transposition was on 04 Novem

2 * The author, Dr. iur (Cologne), also docteur en droit (Clermont-Ferrand), 
is a lawyer in Cologne, Germany, Director of Legal Policy of the European 
Justice Forum in Brussels, and Board Member of the German Notaries‘ 
Mutual Insurance Company in Cologne. He previously worked for 24 years 
as manager in corporate banking and as Head of the European Affairs 
Office of insurer Allianz in Brussels.

1 European Law Institute, Principles Governing the Third Party Funding of 
Litigation – https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_
eli/Publications/ELI_Principles_Governing_the_Third_Party_Funding_of_
Litigation.pdf.

3 Advocate General Bobek in ECLI:EU:C:2017:863 on C-498/16 no. 119–123 (the 
rules of Brussels Ia are not fit to cover all the questions raised by multi-party 
or multi-beneficiary actions for redress in a cross-border context).

4 Section 4 paragraph 2 number 3 VDuG (Verbraucherrechtedurchsetzungsge
setz of 8 Oktober 2023 (BGBl. 2023 I Nr. 272, S. 2), which has been changed 
by Art. 5 of the law dated 16 July 2024 (BGBl. 2024 I Nr. 240) – not yet avail
able in English – https://www.gesetze-im-internet.de/vdug/BJNR1100B0023.
html.

5 According to § 65 of the Czech transposition law (Act No. 179/2024 Coll. 
Mass Civil Procedure Act), the claimant can be paid a remuneration of up 
to 16 % of the amount awarded, i.e. in this case this share is taken out of the 
beneficiaries’ compensation, be that paid to the claimant as a lump sum to 
be distributed by him to all beneficiaries, or be it out of each beneficiary’s 
compensation if individual sums are awarded by the court to individual 
beneficiaries. Where it is not possible to deduce the “success fee” from the 
claims easily on a percentage basis, e.g. if the consumers want repair of the 
product or a new product instead of damages, the claimant can apply to the 
court – which will assess the proportionality of that proposal – that the 
defendant pay, on top of providing the requested compensation in kind to 
the beneficiaries, an amount of up to CZK 2,500,000 (close to 100,000 EUR) 
to the claimant. In that case, consumers obtain 100% of their compensation.

6 Section 13 paragraph 1 of Law 261/2023 Z. z. (Remuneration of the person 
entitled and reimbursement of costs), also potentially an indirect limitation 
on what the claimant can pay to a funder in order to assist the claimant in 
bringing the action; the amount is to be fixed by the court considering all 
the circumstances of the case. As it is not allowed, as a rule, the claimant can 
only in exceptional circumstances request legal fees in addition; it may well 
be that the claimant might also be a lawyer in these cases.

7 Section 4977 paragraph 3 of the Draft Act amending the Code of Civil 
Procedure and other Acts (creation of a collective representative action 
procedure) as of 14 July 2023.

8 Art. 46 f of the ACT of 16 February 2007 on competition and consumer pro
tection – https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20070500331/
U/D20070331Lj.pdf: QEs' tasks by entrepreneur(s), the QEs must conclude 
an agreement with the financing entrepreneur or group of entrepreneurs, in 
which their remuneration is determined. The remuneration is capped and 
cannot exceed 30 % of the amount of the adjudicated claim in favor of the 
consumers in representative collective action regarding the application of 
practices violating the general consumers interests; see also page 2 at https://
www.beuc.eu/sites/default/files/publications/BEUC-X-2024-111_From%20coll
ective%20harm%20to%20redress_Nov2024.pdf.
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ber 2024 completely cut out of the huge general reform 
project of the law of civil procedure.11 It was restarted on 14 
March 2025 as before, discussions are ongoing.12

n And in Slovenia there is, besides a limitation for contin
gency fees charged by lawyers (max. 15 % share, 30 % if he 
or she assumes full liability for the cost of losing the case),13 
a limitation on the maximum interest rate for third-party 
funding by way of loans.14

Transparency

Furthermore, the requirements for disclosure within the RAD 
have been defined in very different ways:

n Mere disclosure of any involvement of funders (RAD – 
EU Directive Art. 10 paragraph 3 only asks for a list of “fun
ding sources” which does not even specify that it is 
necessary to mention the name of a funder);

n An example of going a little further comes in certain MSs, 
where the funder’(s’) name(s) are required to be disclosed: 
Romania (RO – Art. 10 para 5), Slovenia (SI – Art. 59) and 
again also the latest draft in Spain (ES – Art. 844 para 1 
lit. f.);

n Going even further, in Czechia, the names of beneficial 
owners behind the legal person(s) providing the funds 
must be disclosed, thus getting closer to what an Anti-
Money-Laundering-type requirement might ask for;

n A requirement to disclose the money’s real sources i.e. 
the legal persons and natural persons behind these legal 
persons, from which the money has actually been made 
available to the funder to be invested by him or her. 
This is actually the only way of getting to know whether 
economic business interests behind the funder compete 
with those of the defendant. Without this transparency, 
it is impossible to verify whether there is, for example, a 
primary business interest of combatting a competitor. Fur
thermore, concerns around money laundering would be 
allayed by such a regulation. Lack of regulation of funders 
on the topic of money laundering is surely a major lacuna 
in the current regime. Strangely enough, when reading 
sentences 3 and 4 of Recital 52 para 1 RAD15, one would 
expect national transpositions of RAD to require disclosure 
of the ultimate sources of the funds but as this abridged 
overview already shows, it simply has not happened. This 
deficit is all the more astonishing as it is quite obvious that 
the more information on the status of the litigation flows 
to the funder, the more opportunities arise for him or her 
to coordinate with “investors” behind the funder’s money, 
and the more the temptation grows to intervene into the 
further conduct of the litigation. Instead of informing a 
funder in detail, who should be contained in a mere one-
off investment decision, a consumer board should be and is 
often established which should happen under the supervi
sion of ideally a single European knowledgeable authority 
supervising market activities (see Part 2 section 2.). This 
would ensure that the claimant truly follows consumer 
interests and not the interests of some possibly hidden 
party sitting disguised in the funder’s clothes in the court 
room.

b)

n Disclosure of the funding contract’s contents is required 
in Germany (DE – section 4 para 3 VDuG), Portugal (PT – 
Art. 10 of DL 114-A of 05 December 2023), Austria (AT – sec
tion 6 para 4), and in the latest known draft from Bulgaria 
(BG – Art. 6.4 and 8.1), meanwhile withdrawn. Only know
ledge of those contents can enable a court to understand 
the economic interest of the funder and the pressure he or 
she may be interested to exercise on the claimant as a con
sequence of that interest.

n Finally, there are differences between whether disclosure of 
the funding contract is required in full or whether it is 
already sufficient in a redacted version removing parts 
considered by funder and/or claimant to be a danger for 
the claimant’s strategy if known by the defendant.16

9 In this respect, Art. 850 (1), (2) and (5) and Art. 846 No. 2 grant the court 
itself a margin of discretion to assess the "appropriateness" of the finan
cing conditions and their authorization, but do not define objective quan
titative standards for this. Article 865. Judicial approval of the compensa
tion agreement no. 2: “where appropriate, the amount of the sums to be 
paid to the third party who has financed the proceedings or …”.

10 “El partido socialista propone limitar la remuneración que los fondos de 
financiación pueden obtener de estos procedimientos y pide que la canti
dad a cobrar por el fondo no pueda superar el 30 % de la cuantía recono
cida en sentencia o el 200 % de la financiación aportada por la entidad 
financiadora, según se desprende de la enmienda consultada por El Confi
dencial. Estos porcentajes se alejan de lo que suelen exigir los fondos para 
intervenir en demandas colectivas.” (Article from El Confidencial, Una 
enmienda a la ley de acciones colectivas pone en jaque a los fondos de liti
gación, Por Álvaro Zarzalejos, https://www.elconfidencial.com/juridico/
2024-08-14/enmienda-ley-acciones-colectivas-fondos-litigacion_3942420/).

11 https://observatoireactionsdegroupe.com/2024/12/the-spanish-path-to-a-n
ew-collective-actions-regime-the-draft-law-proposed-amendments-and-the
-late-suppression-of-collective-actions-legal-framework-from-the-draft-law
/ with link to the recording of the session of the Spanish Parliament on 04 
November 2024.

12 https://www.congreso.es/public_oficiales/L15/CONG/BOCG/A/BOCG-15-
A-48-1.PDF.

13 For lawyers’ contingency fees Art. 61 paragraph 1 states: “The lawyer may 
also agree with the claimant to receive as a fee a maximum of 15 % of the 
amount awarded by the court. If, at the same time, he or she undertakes to 
bear the entire costs of the proceedings in the event of his or her failure, 
the agreed fee may be increased up to a maximum of 30 % of the amount 
awarded by the court.”

14 Art. 59 paragraph 3 prohibits to “charge interest on the funds provided at a 
rate above the statutory rate.” These rates are defined as follows, according 
to https://www.kvestor.eu/item/215-statutory-interest-si: “Statutory interest 
rate in Slovenia: In the absence of different agreement, creditors are entit
led to demand delay interest on top of the principal amount. Since July 
2016, the statutory interest rate in Slovenia is 8 %. From 1 January 2007, the 
interest rate for late payment is equal to the leading interest rate, increa
sed by 8 percentage points and is valid for a six-month period starting on 
1 January and 1 July. The Minister of Finance shall publish the level in the 
Official Gazette of the Republic of Slovenia.”

15 “The information provided by the qualified entity to the court or admi
nistrative authority should enable the court or administrative authority 
to assess whether the third party could unduly influence the procedural 
decisions of the qualified entity in the context of the representative action, 
including decisions on settlement, in a manner that would be detrimen
tal to the collective interests of the consumers concerned, and to assess 
whether the third party is providing funding for a representative action 
for redress measures against a defendant who is a competitor of that 
third-party funding provider or against a defendant on whom the 
third party funding provider is dependant. The direct funding of a 
specific representative action by a trader operating in the same market 
as the defendant should be considered to imply a conflict of interest, 
since the competitor could have an economic interest in the outcome of 
the representative action which would not be the same as the consumers’ 
interest.”

16 See Herbert Woopen, Umsetzung der Verbandsklagenrichtlinie in Öster
reich, Zeitschrift für Versicherungsrecht (ZVers) 2023, 141 (145).
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Member States also differ on the question of who should 
receive such disclosure of the contract:

n The best solution has been found in Austria where disclo
sure of the funding contract does not go to the court, but 
only to the Federal Cartel Prosecutor, an independent 
authority also admitting and supervising the qualifications 
of the Qualified Entities as claimants. The defendant thus 
does not have access to the information in the contract!

n In Germany, however, the defendant will have access as 
the contract goes “to the court”, and as there is no special 
provision to bar the defendant from access to the court 
file, the defendant will also have access to that information 
under the general rules of German civil procedure.

n Also, in Portugal, the funding contract needs to be disclo
sed in full to the court but it is not clear whether the 
defendant has access to the contract’s contents; some coun
tries admit “ex parte” hearings and selected access to the 
contents of court files.

Ad-hoc claimants

It is notable that, in some Member States funders or other 
interested parties are allowed to create new, ad hoc claimant 
vehicles (Malta – MT, Romania – RO, Hungary – HU, the 
Netherlands – NL and Portugal – PT). In most Member States, 
this is rightly not allowed because this undermines the precau
tions against abuse which the RAD intended regarding serious 
checks on a continuous work of the claimant body in favour 
of consumer interests.

Regulation of TPLF within RAD Falls Short: 
the Case for Comprehensive Rules

The drawback of all kinds of regulation based on the RAD 
transposition, however, is from our perspective, that there are 
easy ways of circumventing the safeguards by which RAD had 
intended to ensure a balance of power between the parties to 
the conflict. It is clear that a collective procedure based on 
the RAD is not being used if and whenever there are other 
mechanisms available for collective actions in the same coun
try which are economically more interesting for funders.

A plaintiff law firm in Germany clearly expressed this very 
early, following the entering in force of the RAD and before 
its transposition into German law, by openly writing that the 
German Declaratory Model Action of 2016 could not be a sui
table tool for procedures in favour of SMEs based on the con
tinuing legal situation (sec. 606 paragraph 1 ZPO). The govern
ment, however, discussed at that time already to include SMEs 
as beneficiaries of representative actions in the transposition 
law who indeed were included in the law as finally adopted if 
having fewer than 10 employees and a turnover or total assets 
of less than 2 m EUR. In addition, that lawyer argued that 
where the cost of the procedure can easily equal or exceed the 
actual amount of the claim, also SMEs would – given rational 
disinterest – pursue such cases (e.g. cartel damages) only with 
private funders; and as far as consumers are concerned, the 

c)

2.

resources of the “few consumer associations able to handle 
them” were too limited to cover all cases in need of being trea
ted, so they were likely to also offer potential for the applica
tion of TPLF.17

In a very topical ruling, the Grand Chamber of the ECJ deci
ded that national law must offer, in a cartel damage context, 
a stand-alone procedure in court (and not only follow-on after 
a decision of a cartel office) to obtain compensation collec
tively, irrespective of national regulation of debt collection 
services. That preliminary ruling was requested from the ECJ 
because some of the German lower courts interpreted the 
German Law on Legal Services (Rechtsdienstleistungsgesetz 
– RDG) to the effect that the group action for collection is 
not accepted in the field of compensation for harm caused 
by an alleged infringement of competition law, in particular 
where it concerns a ‘stand-alone’ action. The background were 
claims against the state for compensation rights assigned by 
32 sawmills following an infringement of Article 101 TFEU 
allegedly committed by the Land of North-Rhine Westphalia 
and other owners of woodland.18

Accordingly, we are convinced that the approach taken by the 
VOSS report of 2022 with recommendations from the EP for 
a Directive on the “Responsible third-party funding of civil 
litigation”19 goes into the right direction to tackle the issue of 
potential abuse of litigation funding as a cross-sectional issue 
as an umbrella regulation over all collective actions in court.

Before briefly looking through the 9 detailed proposals by the 
EP for regulating TPLF, above all the need must be stressed 
again to have consistent regulation for TPLF across all mass 
claims measures and not only for RAD claims in order to 
prevent circumvention.

Now, looking at these 9 identified points for regulation pro
posed by the EP it becomes quickly obvious where they go 
beyond the contents of the RAD’s limited ambition to get to 
grips with the obvious challenges:

17 Alex Petrasincu and Christopher Unseld, Hausfeld Germany, Das Sammel
klage-Inkasso im Lichte der BGH-Rechtsprechung und der RDG-Reform, 
Neue Juristische Wochenschrift (NJW) 2022, 1200 (1201) (published on 21 
April 2022 – the German RAD transposition law Verbraucherrechtedurch
setzungsgesetz entered in force on 13 October 2023).

18 ECJ Grand Chamber of 28 January 2025 – C‑253/23, ECLI:EU:C:2025:40 – 
https://curia.europa.eu/juris/document/document.jsf?docid=294715&docla
ng=EN.

19 Motion for a European Parliament Resolution with recommendati
ons to the Commission on Responsible private funding of litigation 
(2020/2130(INL)) – https://www.europarl.europa.eu/doceo/document/
A-9-2022-0218_EN.html.
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a) Different from RAD, the EP requests a financial and legal 
services licence.20

b) Different from RAD, the EP requests adequate capital for 
the funder.21

c) Different from RAD, the EP desires funders to have fidu
ciary duties like lawyers.22

d) Different from RAD, the EP considers that, as the purpose 
of collective action is to pay consumers as beneficiaries, 
they should be paid first, and not the funder(s).23

e) More clearly than RAD, the EP expects full disclosure of 
the unredacted funding agreement to the court.24

f) Different from RAD, the EP wants to exclude conflicts 
of interest between funders and the claimant’s lawyers or 
other players involved and therefore requests disclosure 
to the claimant and the intended beneficiaries of relati
onships of funders with other players involved;25 the EP 
is not satisfied with

aa) only asking – as RAD does – for procedures to be in 
place against conflicts of interest, and with

bb) only requesting – as RAD does – the avoidance of 
conflicts resulting from a funder acting in the interest 
of a competitor of the defendant, and with

cc) only excluding a funder acting in his own commercial 
interest while he or she depends on the defendant and 
therefore has an interest of his or her own to weaken 
the defendant beyond the funder’s mere interest to 
make a profit on the investment in the lawsuit.

g) The EP wants to exclude any form of funder control 
on the court procedure or settlement26 – while RAD only 
forbids that the funder take “undue influence” on decisions 
about settlement or other decisions of the claimant in the 
court procedure.

h) The EP proposes that the claimant always receive at least 
60 % of the total award and thus that lawyers, experts, 
court and funders combined never receive more than 40 % 
of the sum on which the parties settle or which the court 
orders the defendant to pay. This is subject to a vague 
exception (“absent exceptional circumstances”).27

i) And finally, the EP considers it appropriate that a fun
der who is instrumental in bringing an action should be 
liable for any appropriate adverse cost in case the clai
mant loses the case and has insufficient resources to meet 
adverse costs. As the claimant (likely) did not have enough 
money to start the procedure in the first place, it would be 
irresponsible towards the defendant and the court system 
to leave the claimant alone with the duty to reimburse a 
successful defendant. The EP rightly requests that it must 
be possible to declare the funder liable for such adverse 
cost orders jointly and severally with the claimant and 
without any cap.28

There would be obvious merit in ensuring a level playing 
field in the EU on such issues and these will certainly also 
be subject of the future review of RAD itself, possibly only 
starting after 26 June 2028,29 even though this topic of funding, 
of course, goes far beyond the reach of RAD. Yet, the Commis
sion had shown a keen interest in promoting the model of the 
representative action as opposed to the US class action model. 

So, while it had to refrain from imposing this model for all 
purposes in the EU due to a lack of such far-reaching legisla
tive competence in matters of civil procedure,30 a very effective 
contribution towards assimilating national collective procedu
res could be to ensure that RAD is the most attractive and 
meaningful option that such claimants would choose to take 
who truly represent the interest of consumers as beneficiaries. 
A well-considered and sophisticated regulation of TPLF across 
all mass claim measures certainly has high potential to achieve 
exactly this.

However, regulation of TPLF is being opposed not only by 
funders themselves, for obvious reasons of self-interest, but 

20 Art. 4.2. Occasionally funders try to create the impression they are already 
regulated and supervised financial services providers but this is a mislea
ding proposition. Correctly presented by Marcel Wegmüller, Isabelle Ber
ger and Franziska Studer, Chapter Switzerland in: “Litigation Funding 
2021”, www.lexology.gtdt – p. 84 section 3 – a book issued by the Litigation 
Funder Woodsford: ”… cannot be regarded as insurance offering” … “the 
core offering of a funder does not, in general, fall under the Swiss financial 
market laws (eg, Banking and Insurance Acts, the Anti-Money Laundering 
Act and the Collective Investment Scheme Act). However, depending on 
the funding structure, funders might qualify as asset managers of collective 
investment schemes and must be authorised by the Swiss Financial Market 
Supervisory Authority (FINMA).” This is the case for the Swiss funder 
Nivalion. The same applies for the UK: The CJC Consultation Paper 
explains at 3.18: “Some funders are also regulated by the Financial Conduct 
Authority (FCA) given the manner in which they manage their investors 
funds. Regulation by the FCA is not, however, necessary for a funder to 
provide TPF, and nor does it regulate TPF itself.” Referring to R. Mulheron 
2024 at 51, noting that Balance Legal Capital, Burford Capital, and Har
bour Litigation Funding are regulated by the FCA in respect of other 
aspects of their businesses.

21 Artt. 6 and 5.1 d. The CJC consultation paper stresses at 3.14 the need to 
ensure financial solidity both of funder and insurer, but it is hard to see 
how a funded party’s legal representative should be well positioned to take 
steps to ensure that the funder, and any relevant insurer, has sufficient 
capital to satisfy any claims or fund the costs of the funded claim! This can 
only effectively be done by a public supervisor, thus a strong point in favor 
of regulation.

22 Art. 7.
23 Artt. 12.d, 14.3 and more generally already 7.2 sentence 3.
24 Art. 16.1 (court to inform defendant only about the existence of a funding 

agreement and of the identity of the funder).
25 Art. 13.2.
26 Art. 14.2(a) and (b).
27 Art. 14.4 and 12(d). Total award defined as “including all damages amounts, 

costs, fees and other expenses”.
28 Art. 18 and 14.5, i.e. in particular no application of the UK “Arkin cap”.
29 Art. 23.1 RAD: “No sooner than … shall carry out an evaluation and pre

sent a report …”; it might seriously accelerate the effectiveness of collective 
redress in the Union that the Commission is obliged by Art. 23.3 to carry 
out by June 2028 an evaluation of whether cross-border representative 
actions could be best addressed at Union level by establishing a European 
ombudsman for representative actions for injunctive measures and redress 
measures, and shall present a report on its main findings to the European 
Parliament, the Council and the European Economic and Social Commit
tee, accompanied, if appropriate, by a legislative proposal.

30 See Herbert Woopen, Kollektiver Rechtsschutz – Chancen der Umsetzung, 
Die europäische Verbandsklage auf dem Weg ins deutsche Recht, Juristen
zeitung 2021, 601 (602 with fn.13): They did not dare to base it on Art. 81 
TFEU but merely on an “annex competence” to the competence for assimi
lation of substantive consumer law of Art. 114 and 169 TFEU, see Opinion 
of the Legal Service of the Council 11326/19 of 17 July 2019 (Limite); a note 
from the Legal Service of the Parliament dated 7 November 2018, which is 
only one page long and available to the author, justifies Article 114 TFEU 
as the basis, because the Injunctions Directive 98/27/EC was also based on 
this and Parliament's resolution 2011/2098(INI) had called on the Commis
sion to reinforce existing instruments like that directive and Regulation 
2006/2004 on consumer protection cooperation and make them more 
effective.
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also by the European Law Institute in its recent paper “Princi
ples for the regulation of Third-Party Funding of Litigation”31. 
These principles provide an excellent review of the current 
state of play, when trying to shed light on a quite opaque busi
ness which does not like to share their contracts with a larger 
public nor even with the legal community. The ELI Principles 
will be extremely helpful for claimants when negotiating with 
funders on terms and conditions of funding contracts.

But why did they not go so far as to suggest regulation regar
ding the elements they deem necessary in each and every 
third-party funding contract32? The decisive reason for rejec
ting the possibility of drafting meaningful “prescriptive regu
lation” at all seems to be the perception that it appeared 
impossible to define a cap for an adequate funders’ share 
in the award. ELI nevertheless did not fully exclude the pos
sibility of meaningful regulation and showed openness to 
thinking further when it alluded several times to the UK regu
lations for Damages-Based Agreements and Conditional Fee 
Arrangements as sources to model TPLF regulation.33

So the key reason for ELI’s reluctance remained the issue of 
finding scales for measuring the adequacy of funders’ returns 
in view of different risk/reward profiles of different claims34. 
This is, at first sight, understandable but falls too short and 
does not consider simple solutions which are being applied in 
other areas. What brought us to identify a road towards a good 
solution to this intricate problem are some observations from 
a recent survey carried out in the UK:

Need for a Closer Look at the Proclaimed 
Third-Party Litigation Funding “Market”

The Class Representatives Network (CRN) Survey35 of Septem
ber 2024 highlighted that

n In 97 % of the cases only one funding contract had been 
presented

n In 90 % of the cases no enquiry for alternatives had taken 
place

n And that in 80 % the solicitor advised that this offer was 
suitable and no further enquiry needed

n That in 75 % of the cases there was no funding expertise on 
the claimant’s side and in 67 % no external advice taken to 
re-negotiate.

The concern is, of course, that claimants, particularly inexpe
rienced funded parties are presented a fait accompli when fun
ding may be available on better terms.

The UK Competition Appeal Tribunal has very recently, in a 
judgment of 14 January 2025, expressed concern about the role 
of the “Proposed Class Representatives" (PCRs) particularly 
where funding had been lined up before a PCR was appoin
ted, and so had no involvement in the choice and appoint
ment of a funder:36

„115 … A class representative is not, and cannot be, merely 
a figurehead for a set of proceedings being conducted by 

3.

their legal representatives, but must act as the independent 
advocate for the class. Someone who chooses to act as a class 
representative therefore carries a heavy responsibility to ensure 
that the proceedings are conducted, in all respects, in the best 
interests of the class. The Tribunal will accordingly hold them 
to a high standard.

116. As we have noted at paragraph 5 above, this is a case where 
the PCR became involved at a relatively late stage, after the 
solicitors had identified a funder for the proceedings that were 
contemplated. The Tribunal understands that this is a quite 
common feature of the way in which collective proceedings are 
conducted. The Tribunal does not criticise this, but the case 
does underline the importance of the process by which those 
promoting the proceedings identify and recruit the PCR.“

These are observations diametrically contrary to ELI’s percep
tion that there is no market failure37, but proof to the con
trary, i.e. that there is a major structural issue. Furthermore, 
we do see – differently from ELI38 – an identifiable problem 
which should certainly be recognizable when lawsuits turn 
into investments for a small group of oligopolistic structures 
at the expense of societal good39; or, an even clearer wording 
for the problem from the same US insurance industry perspec
tive is that TPLF can “siphon value from the claims and risk 
management ecosystem – away from policyholders, claimants, 
and insurers – and transfers it to attorneys and investors”.40

The usual solution to a lack of competition is a tender proce
dure, ideally under the supervision of a person with particular 
knowledge of the decisive properties of the market and about 
the offers’ relevant features. But this is unlikely to happen all 
by itself in the current limited universe of close cooperation 
between various players which goes up to “portfolio investing” 
and lending to law firms for their general business purposes. 
While the UK Competition Appeal Tribunal has shied away 
from developing a way forward towards a general rule41 (“… 
and we are certainly not suggesting the straitjacket of a ‘continual 
procurement exercise’ (contrary to the suggestion of Mr de la Mare 

31 See fn. 1.
32 As the EP Draft Directive does in Art. 12.
33 See fn. 1, page 85.
34 Ibid., p. 12, 27/28 and 51.
35 Rhea Gupta, Legal and Policy Officer of the Class Representatives Net

work: Selecting Litigation Funders and Negotiating Funding Agreements, 
September 2024 – https://classrepresentativesnetwork.org/research-and-rep
orts/.

36 Sections 115 and 116 in the judgment [2025] CAT 5 of the Competition 
Appeal Tribunal of 14 January 2025 in Case No. 1602/7/7/23 (Christine Riefa 
Class Representative Limited v. Apple and Amazon) – https://www.catribu
nal.org.uk/sites/cat/files/2025-01/20250114%201602%20%20Riefa%20v%20Ap
ple%20and%20Amazon%20Judgment%20%28CPO%20application%29%20
%282024%20CAT%205%29.pdf.

37 See above fn. 1, pp. 12, 27 and 65 twice.
38 See ibid., pp. 12 and 27.
39 See ibid. on p. 21 the quote of 2022 from Sean Kevelighan, CEO of Triple-I 

(Insurance Information Institute (Triple-I), ‘What is Third-Party Litigation 
Funding and How Does It Affect Insurance Pricing and Affordability?’ 
(July 2022), page 3 – https://www.iii.org/sites/default/files/docs/pdf/triple_i
_third_party_litigation_wp_07272022.pdf.

40 Ibid. page 2.
41 Section 117 of the judgement quoted above (fn. 32).
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at the September hearing)”), obviously some incentive is requi
red to kick-start true competition which alone can be used to 
define a suitable risk-reward-ratio from an ex-ante perspective.

The hope set out in the ELI report42 and enshrined in its Prin
ciple 8(5) – that funders will verbalise “the specific pricing factors 
relevant to each case, both for the Funded Party to understand, and 
to enable any court review to be an informed one” is an unfoun
ded, vain hope. No court can come to a clear conclusion with 
hindsight on adequate risk-pricing – such appraisal needs to 
be done beforehand by people putting their money on their 
decisions, and the only way of doing this is via competition 
– while the choice between various price offers which have 
been made from an ex-ante perspective will still require a good 
understanding of the market to the extent that not only a 
mere price indication but also other terms and conditions of 
an offer are decisive to find the best price-quality relationship 
as a solution to the problem.

Developing the way forward
The means of getting funders to truly compete for the funding 
of cases should be an “adaptable limit” for funding returns 
to be applied in any case – in those for which funders may 
scramble as well as in those where interest may be modest. In 
the latter cases further ideas will be proposed further down in 
this piece.

a) In the most straightforward solution already implemented 
in a few laws transposing RAD that we saw above, such cap 
could be and has been defined as a percentage of the total 
proceeds at the end of the procedure, i.e. the amount awarded 
by the court or agreed on by settlement. This could be, e.g., as 
a starting point a 10 % maximum rule as it exists in Germany 
for collective actions under the RAD, with several decisive 
modifications in order to soften it and make it instrumental 
for a procedure of fair pricing:

n The cap would need to apply across all procedures for 
collective redress;

n It should apply across all Member States of the Union;
n Its primary purpose would be to increase competition 

among funders across the Union with the objective of 
having a fair pricing defined by persons able and willing 
to truly take on the financial risk involved;

n This may require, as a rule to start from, obtaining 3 to 
5 funding offers from different funders of which the econo
mically most viable one would be used to define the new, 
binding cap limiting the compensation that the chosen 
funder can claim and not exceed at the end of the proce
dure.

This raises the question as to who should make that decision 
on which of the offers is the most viable, but we put this ques
tion on hold for now (see Part 2 section 3.) for the following 
reasoning about further aspects in need of consideration:

b) To the author’s knowledge, funding practice has always 
included – on top of the reimbursement of the funder’s outlay 

4.

– not only a percentage of the proceeds of the action, but 
alternatively a multiple of the funder’s outlay (e.g. 2 times), 
whichever is the greater (“the greater of X % of the proceeds 
or Y times funder’s outlay”). This could raise the question 
whether a separate cap ought to be defined with respect to the 
formula about a multiple of the funder’s outlay.

This definition of a separate cap is exactly what has happened 
in the Netherlands in the fairly recent TikTok judgment: the 
District Court of Amsterdam held that in determining a rea
sonable compensation when approving a settlement agree
ment (Art. 1018 h para 1 Dutch CCP) or a proposal for collec
tive redress (Art. 1018 i CCP), it intends to apply five times 
what a litigation funder invested as a maximum43. This has 
already triggered the concern that the “5-times” upper limit 
will become the new standard provision for funding in the 
Netherlands.

In the UK, the standard for funding contracts has been influ
enced heavily by the relatively new Paccar decision making 
funders focus on contracts with pricing formulas based on 
multiples instead of percentages because calculating funder 
commission as a percentage of recovered damages was quali
fied by the Supreme UK Court as a Damages-Based Agreement 
(DBA) under s.58AA of the Courts and Legal Services Act 1990 
and therefore subject to the Damages-Based Agreements Regu
lations 2013.44 Many older funding contracts were revised the
refore to calculate funder commissions based on multiples of 
monies advanced, rather than a percentage of damages, which 
were subsequently approved by the Competition Appeal Tri
bunal (CAT).45

c) The disadvantage of the two approaches mentioned before – 
percentage of total proceeds and multiple of funder’s outlay – 
is that they are oblivious of the time passed since the “invest
ment” or commitment has been made. Staff of the funder 
Nivalion AG in Switzerland emphasise this in the following 
words:46

“The [Swiss] Federal Supreme Court did not explicitly state a limit, 
but has indirectly approved the common practice in Switzerland 
with success fees ranging from 20 to 40 per cent of the net revenue of 
the proceeds. In its legal analysis, the court cited a source who 
described a success fee of 50 per cent as ‘offending against good 

42 See fn. 1, p. 50–51.
43 See e.g. https://www.fieldfisher.com/en/insights/a-maximum-fee-for-litigati

on-funders-in-class-actions.
44 See i.a. the CJC Interim Report and Consultation of 31 October 2024 from 

1.1 to 1.12 – https://www.judiciary.uk/civil-justice-council-publishes-interim
-report-and-consultation-on-litigation-funding/.

45 Vicki Waye, Nikki Chamberlain, Vince Morabito, How to Address the 
Regulation of Third-Party Litigation Funding of Class Actions?, Vol. 141 
Law Quarterly Review (January 2025), p. 131–132 – Abstract at https://papers
.ssrn.com/sol3/papers.cfm?abstract_id=5083425 – Full paper at https://paper
s.ssrn.com/sol3/Delivery.cfm/5083425.pdf?abstractid=5083425&mirid=1.

46 Marcel Wegmüller, Isabelle Berger and Franziska Studer, Chapter Switzer
land in: “Litigation Funding 2021”, www.lexology.gtdt – p. 84 section 2 – a 
book issued by the Litigation Funder Woodsford.
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morals and thus illegal’, however, without confirming or even com
menting on this opinion (BGE 131 | 223 c. 4.6.6.).

In practice, the funder’s share is usually dependent on the amount 
of proceeds recovered by the claimant and on the timeline within 
which the dispute can be resolved. Typically, the third-party fun
der’s share is lower, the sooner a case can be settled. In recent 
times, the pricing of third-party litigation funders in Switzerland 
has become increasingly sophisticated so that the pricing structure 
may vary depending on the specific characteristics of the case. Fre
quently, a third-part funder’s success fee is based on a time-depen
dent multiple of the amount invested or committed by the funder.”

The factor time indeed induces different economic incentives 
for the parties involved: lawyers will not have a natural interest 
in coming quickly to a resolution if they are paid by the hour 
and therefore will wish to exhaust the budget available. They 
have, however, the opposite economic interest if they are paid 
a flat fee for handling the case (possibly within a pre-defined 
and certain time period or stage) – so they will in that case 
prefer to resolve the case in time or even earlier than foreseen, 
to pocket their fees and free up time for taking on the next 
new case.

Thus, money per time is the scale on which investments into 
funding compete with other investments. So far, litigation 
funding has appeared to be more lucrative an investment than 
private equity or hedge funds. Funders looking for profitable 
business, so acting as “investment managers”, do however 
internally calculate their profit expectations rightly including 
the time dimension, i.e. for how long the money will be tied 
up and which percentage of return is achieved in the end. The 
scale applied is usually the IRR – Internal Rate of Return. 
The funding agreement in the most recent CAT case asked at 
one stage for an “IRR of 45 % on the drawn funds at the time 
of the successful outcome” which a defendant (rightly) con
sidered as “manifestly excessive and disproportionate”47 while 
the alternative formula applied later of up to 5.75 times of the 
drawn funds on top of their reimbursement was perceived as 
being even worse.48

In order to make this easily understandable: The rule of 
thumb for the IRR is that, for “double your money” scenarios, 
you take 100 %, divide by the number of years, and then esti
mate the IRR as about 75–80 % of that value. For example, if 
you double your money in 3 years, 100 % / 3 = 33 %. 75 % of 
33 % is about 25 %, which is the approximate IRR in this case. 
And doubling the money is equivalent with a fee as a “multi
ple” of merely 1.0 on top of the reimbursement of the outlay 
(= investment).

The multiples have been reported by Bloomberg to be the 
highest for the “asset class” of litigation funding with 2.2, 
thus outperforming other high risk asset classes and providing 
investors with very large multiples49, higher than those obser
ved in private equity (2.0), real estate (1.9), traditional credit 
(1.8) and hedge funds (1.2):

These observations of multiples above do not, however, offer 
clear statements about the time horizon within which they are 
obtained (on average), so no clear IRRs can be identified 
which is the scale which the funders use internally to weigh 
their chances.

Nevertheless, for the sake of understanding the regulatory 
challenge better, one might consider prescribing a maximum 
IRR acceptable for funding offered. The German definition, 
e.g., of extortionate, immoral and therefore legally void con
tracting has been defined as a rule of thumb under a general 
clause of German private law (Section 138 (1) of the German 
Civil Code – Bürgerliches Gesetzbuch – BGB) – to pick a legal 
order familiar to the author – as “anything which is more than 
100 % above the market price and uses the opportunity that 
the partner of the contract is in a difficult situation”.50 To go 
into more detail: The element of immorality, closely related to 
the legal principle of good faith, is an uncertain legal concept, 
the substantive content of which is difficult to determine in a 
pluralistic society. In its interpretation, case law, following a 
formula adopted by the German Federal Court of Justice in 
the 1950 s, is based on whether the transaction in question vio
lates ‘the sense of decency of all those who think fairly and 
justly’ (“verletzt das Anstandsgefühl aller billig und gerecht 
Denkenden”). If and to the extent that the sense of decency of 
all those who think fairly and justly is actually used for inter
pretation, it depends on the average of the recognised stan
dards within the affected group, which is why particularly 
strict as well as particularly liberal views of individuals are dis
regarded.

From the current case law, a typical proposition is as fol
lows: ‘According to § 138 para. 1 BGB, a legal transaction is void 

47 CAT Case No. 1602/7/7/23 at 108 and 43 (Christine Riefa Class Representa
tive Limited v. Apple and Amazon).

48 Ibid. at 50.
49 EPRS | European Parliamentary Research Service, STUDY Responsible Pri

vate Funding of Litigation – European Added Value Assessment, Authors: 
Jérôme Saulnier, Klaus Müller with Ivona Koronthalyova, European Added 
Value Unit – PE 662.612 – March 2021 – pages 6–7 –https://www.europarl.e
uropa.eu/RegData/etudes/STUD/2021/662612/EPRS_STU(2021)662612_EN.p
df.

50 See e.g. Neuberger, Verbraucherkreditzinsen und gesetzliche Wucher
grenze in der Niedrigzinsphase, Verbraucher und Recht (VuR) 2021, 403.
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if, according to its overall character, which can be inferred 
from the summary of content, purpose and motivation, it is 
not compatible with the fundamental values of the legal and 
moral order (...). This is to be judged on the basis of a compre
hensive overall assessment, taking into account all the rele
vant circumstances at the time of the conclusion of the 
contract (...). From a subjective point of view, it is sufficient if 
the person involved is aware of the facts from which the 
immorality arises or if he consciously ignores or withdraws 
from the knowledge. However, an awareness of the immora
lity and an intention to cause damage are not required (...)."51

Having achieved now a clearer picture of the points to which 
regulation could attach in order to define a cap of funder’s 
remuneration, this shows that it is extremely difficult to define 
such cap in particular with respect to the effect of time on the 
profitability / IRR. Funders, (currently able to be) secretive in 
their communication and not very forthcoming when it 
comes to economically relevant data as they are,52 will not 
easily share their expected IRRs in a funding proposal for com
parison’s sake when submitting offers to the claiming bodies. 
What is more, beyond the expectation at the start, cases do not 
always develop exactly as expected and the natural incentive 
created by IRR considerations and looking at multiples is to 
push claimants to settle early – because this increases the 
amount of money gained per time, thus increasing the IRR. 
On the other hand, a protracted action will lead to the IRR 
sinking into regions where a funder may consider the 
claim “no longer economically viable” as their usual clauses 
describe the situation where they would like to have a right to 
stop funding the case and quit. Summing up, there is no “aver
age market IRR” recognizable based on which a 100 % surplus 
could be declared usurious and therefore void (applying the 
German usury provision).53 So, what can a regulator do to get 
to grips with the problem nevertheless?

Summary
The business of Third-Party Litigation Funding has raised 
quite some attention over the past three years. Following 
a resolution by the European Parliament asking the Com
mission to create a regulatory framework for this finan
cial business, the Commission confirmed to take the issue 
up and commissioned a “mapping study” on the status 
of Third-Party funding in the European Union.54 The 
new Commissioner for Justice, Michael McGrath, even val

idated during his confirmation hearing the importance of 
this subject and his willingness to act upon it. The first 
part of this article explores to which extent the provisions 
comprised in the EU Representative Actions Directive and 
its national transpositions are, or are not, a sufficient basis 
for a balanced approach to the subject. It furthermore 
takes up the concerns pointed out by the European Law 
Institute with respect to suitable regulation. The potential 
definition of caps for funders’ returns is considered from 
various angles.

The second part of this article in the next edition proposes 
a surprisingly uncomplicated practical solution as well 
as options to choose from for implementating it in the 
Union’s legal order. Looking for further avenues to solving 
mass claims, it offers further perspectives on applying the 
idea of competition usefully. It finally suggests to reflect 
on solving the challenges in a genuinely “European way”. 
A model for that can surprisingly be found across the 
Atlantic.

Herbert Woopen

51 German Federal Supreme Court for Labor Law BAG Judgement dated 21 
April 2016 – 8 AZR 474/14 – ECLI:DE:BAG:2016:210416.U.8AZR474.14.0 – 
https://www.bundesarbeitsgericht.de/entscheidung/8-azr-474-14/ at 31.

52 See at 54 of CAT Case No. 1602/7/7/23 (Christine Riefa Class Representative 
Limited v. Apple and Amazon).

53 In the US State of Montana funder’s return was capped at 15 % per annum 
(so at an IRR of 15 %) or 25 % of any damages awarded or settlement, whi
chever is lower, purportedly leading to funders ceasing to offer funding in 
that US state. Main reason might be that 15 % indeed is too low an IRR for 
an investment with a high risk of total loss with at the same time (rightly 
so) existing joint liability of funders for adverse litigation costs in Mon
tana. Also Indiana and West Virginia are the rare jurisdictions to make 
reference to duration and interest. See for both US States the CJC Report 
at 5.30 and 5.31.

54 The “Mapping Study“ was published when this article was already in print 
and could not be considered in this article – https://commission.europa.eu
/document/65adb710-1a36-4550-a4c6-a606adbff061_en.
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